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In the
Supreme Court of the United States

_________

No. 03-485

 UNITED STATES OF AMERICA, PETITIONER

v.

HUMBERTO ALVAREZ-MACHAIN , ET AL.
_________

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
_________

REPLY BRIEF FOR THE UNITED STATES
_________

Respondent does not dispute the na ture of t he N inth C ircuit’s

holdings in this case, only their importance.  Invoking the pre-

sumption against ex traterritorial a pplication o f United States

law in orde r to limit  Executive Branch autho rity, the Ninth Cir-

cuit held that DEA agents—although charged with enforcing

laws that expressly ap ply to conduct outside the United States

—lack statutory enforc eme nt auth ority be yond  the N ation’s

borders, even when acting with a foreign nation’s consent.  In

the same  opinion, however, the Ninth Circuit ignored that

presumption so as to e xpan d judicia l autho rity.  Refusing to give

effect to a textual prohibition against adjudication of “any claim

arising in a foreign country” under the Federal Tort Claims A ct

(FTC A), 28 U.S.C. 2680 (k), the Ninth Circuit h eld that federal

courts can review officer conduct alleged to be tortious solely

because it took place abroad.   Both holdings portend serious and

ongoing interference with th e Executive ’s ability to enforce the

law and conduct foreign affairs.

Respondent does not seriously defend  the N inth C ircuit’s

highly  selective application of the presumption against extra-

territoriality.  See Pet. 29-30.  Nor does respondent attempt to

recon cile it with the Constitution’s allocation of authority among

the Branches.  The Constitution assigns primary responsibility
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for law enforcement and foreign affairs to the Executive Branch,

not the judiciary.  Yet the N inth Circuit indulged the op posite

presumption, reading grants of authority to the Exec utive p arsi-

mon iously  to circumscribe that Branch’s enforcement authority,

while  reading a limited g rant of judicial authority broadly to

encom pass th e pow er to re view E xecut ive actio n abro ad. 

More important, the N inth Circuit’s decision threate ns the

gove rnme nt’s ability to conduct international law enforcement

operations necessary to combat the flow of illegal drugs into the

United States and ensure the safety of the Nation’s citizens.

Under the holding below, crimin als hidin g in countries unwilling

or unable to  apprehend them (including countries that will allow

United States authorities to  arrest the c riminals) ha ve a safe

harbor from federal law enforcement.  Notwithstanding respon-

dent’s  unsupported protestations to the contrary, the decision

casts a dangerous pall of uncertainty not mere ly ove r the D EA's

authority but over that of the FBI and other age ncies actively

involved in law enforcement actions abroad, precisely when

those e fforts ar e mos t critical to  the N ation’s s ecurity .  

A. The Decision Below Misapplies The Presu mption Against

Extraterritoriality And Invades Executive Authority

1. Respondent begins by defending the Ninth Circuit ’s deci-

sion as a “well-reasoned” judgment that “correctly” invokes the

presumption against extraterritorial application of United States

law.  Br. in Opp. 1, 8.  As res pond ent con cedes , howe ver, this

case does not conce rn whethe r the relevant substantive criminal

laws apply extraterritorially.  It is undisputed that they do.  Pet.

16; Pet. App. 36a (finding “no doubt that the substantive criminal

statutes under which [respondent] was cha rged apply to a cts

occurring outside the United States”).  The question is whether

the statutory authority of federal agents under 21 U.S.C. 878

should  be rea d to pro scribe fe deral enforcement of those laws

abroad.  By its terms, Section 878(a)(3)(B)  empowers DEA -

agents to make warrantless  arrests on probable cause “for any

felony, cognizable under  the laws of the United States,” without

limiting where enforcement can o ccur.  It thus is  most n aturally
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1 Respondent’s assertion that a “decision to search, seize, and/or remove a
foreign national in a foreign country would constitute a direct violation of the
sovereignty of a foreign country,” Br. in Opp. 11, is thus inaccurate.  Foreign
nations can authorize actions that would otherwise violate their sovereignty.
Respondent offers no reason why Congress would have wanted to foreclose
foreign nations from pursuing that course.  Respondent’s reliance (Br. in Opp.
8) on dictum from In re Ross, 140 U.S. 453, 464 (1891), is similarly misplaced.
In that case, this Court recognized that federal officers not only could arrest
outside the United States but that they also could conduct trials there.  That
case, moreover, concerned the arrest of a United States seaman for committing
murder on board a military vessel docked in Japan, and the authority to make
the arrest was unquestioned.  Respondent’s similar reliance (Br. in Opp. 8) on
Justice Story’s observation that “no state or nation can, by its laws, * * * bind
persons not resident therein,” is also misplaced.  Congress has enacted numer-
ous statutes proscribing conduct abroad, the validity of which is not disputed.

read as granting the E xecutive Bran ch enforcem ent authority

that extends at least as far as the laws it is charged with en-

forcing and wherever enforcement is deemed to be necessary

and prudent.  By contrast, respondent implausibly assumes that

Congress, even as it enacted laws making condu ct that occurs

wholly  outsid e the United States a felony, cho se sweeping ly to

deny the agencies charged w ith enforcing those law s authority

to act abroad, with or without foreign n ation consent.  Pet.  App.

35a n.24 (rejecting the notion that DEA authority “rests on ‘the

consent or assistance of the host country’ ”). 

Defending that result, respondent declares that principles of

national sovereignty and the ne ed to a void  conflicts with foreign

powers require Section 878 to be read as barring such enforce-

ment activities.  Br. in Opp. 1, 8-9.  But that proves too much.

Pet. 21  It violates neither international law nor the sov ereignty

of a foreign county for federal agents to arrest a suspect abroad

with  that foreign n ation’s p ublic or  confide ntial con sent.  Ibid .

The Ninth Circuit nonetheless construed Section 878 to foreclose

even those arrests, without explaining why Congress would have

wanted to preclude such cooperation.1  The Ninth  Circuit ’s

decision, moreover, is more likely to promote international

conflict than avoid it.   As respondent concedes, Br. in Opp. 12 n.4,

14-15, the U nited S tates’ armed forces  may be used to seize
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2 Respondent’s effort to distinguish that language (see Br. in Opp. 13 n.5) as
“generic” is unconvincing given Congress’s specific acknowledgment that
crime, and drug crimes in particular, are international in scope.  

criminals hiding  abroa d.  See  Pet. A pp. 3a; id. at 81a n .1

(O’Scannlain, J., dissen ting); id. at 117a (G ould, J., dissen ting).

The suggestion that Congress sought to avoid international

conflict by promoting military incursions over law enforcement

actions strains credulity.  See Pet. 22.

2. The Constitution charges the Executive Branch with the

duty to “take Care that the Laws be faithfully executed,” U.S.

Const. Art. II, § 3, and makes “foreign policy” that Branch’s

“province and responsibility,” Department of the Navy  v. Egan,

484 U.S. 518, 529-530 (1988); Pet. 21.  It is unnatural to read

Section 878 as limiting the E xecut ive’s exercise of those respon-

sibilities.  Instead, Section 878’s authority to arrest for any

felony is best read to grant broad arrest authority to federal

officers, while leaving case-specific decisions regarding where

and when to enforce the law, and determinations of when,

whether, and h ow to  obtain  (or wh at cons titutes) a  foreign

Natio n’s consent, to the Ex ecutive Branc h.  Pet. 20-21; Pet. App.

101a, 107a-108a (O’Scannlain, J., dissenting).  The Executive

must have the ab ility to respond to “[s]ituations threa tening to

important American  interests [that] may arise half-way around

the globe.”  United States v. Verdugo-Urquidez , 494 U.S. 259, 275

(1990).   Neither respondent nor the Ninth Circuit have offered

a compelling reason to read Section 878 as limiting rather than

promoting that ability.  The legislative record makes it clear that

Congress both w as aw are of cr ime’s in ternat ional dimension, and

that it sought to provide the Executive with correspondingly

broad enforcemen t authority throu gh “flex ibility in th e utili-

zation of enfo rcem ent pe rsonn el wherever and whenever the need

arises.”  H.R. Re p. No. 1444, 91st Cong., 2d Sess. Pt. 1, at 54

(1970) (emphasis added); see Pet. 19.2

As this Court explained in United States v. Bowman , 260 U.S.

94, 98 (1922), the presu mption aga inst extraterritoriality has no

application to “crim inal stat utes w hich ar e, as a class, not log i-
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cally dependent on their locality.”  Where, as here, Congress

enacts criminal laws that expressly apply abroad and charges

Executive Branch agencies with en forcement, that au thority is

not logically limited by location.  If a violat ion is no less a felony

when committed abroad, the DEA’s authority to make ar rests

for that violation should not be confined.  Nor does the govern-

men t’s interest in enforcement terminate once a suspect who,

having committed crimes here, flees abroad.  See Pet. 18-19.

Respondent nonetheless argues (Br. in Opp. 8-9 & n.1) that the

Bowman  principle is limited to substantive criminal prohibitions

and cannot be applied to statutes authorizing enforcement.  But

that contention is flawed at several levels.  First, because the

DEA ’s arrest auth ority is define d by refe rence to substantive

criminal law (i.e., “any fe lony”), it is artificial to draw respon-

dent’s  distinction between substantive law and enforcement

authority.  Cong ress tied  the tw o toge ther.  Se cond, t he very

cases cited by respondent refute his contention.  In Maul v.

United States, 274 U .S. 501, 510-511 (1927), this Court invoked

Bowman  to construe an ambiguous statute to authorize extra-

territorial enforc eme nt.  In that case, revenue cutters—customs

enforcement vessels—had been assigned to particular “districts”

in United States waters, 274 U.S. at 509-510, and Congress had

reflected that practice by authorizing Revenue Cutter Officers

to mak e certa in seizu res “as  well  without as within their respec-

tive districts,” id. at 510.  The Court agreed that the statutory

language might be read as authorizing se izures o nly “w ithin

other customs districts” and thus to exclude extraterritorial

seizures in “the sea outside customs districts.”  Id. at 510-511.

But the Co urt reje cted th at cons truction .  If vessels “violating

the revenue laws * * * could escape seizure by departing from or

avoiding wate rs with in custo ms dis tricts, the  liability *  * * wo uld

be of little practical effe ct in checking violations, and it is most

improbable that Congress intended to leave the avenues of

escape thus unguarded.”  Id. at 511.  Citing Bowman  (and not the

rule against extraterritoriality), the Court thus upheld extra-

territorial seizure  autho rity.  Ibid.  Justice Brandeis (joined by
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3 Noting that the arrest power of peace officers was not “conferred originally
by statute” but was “thought to inhere in these officers, except in so far as they
may be limited by statute,” Justices Brandeis and Holmes found extra-
territorial seizure authority unquestionable.  274 U.S. at 524 & n.27. 

Justice Holmes) similarly observed:  “If the officers of revenue

cutters were without authority to seize American merchant

vesse ls found violating our laws on the high seas beyond the

twelv e-mile  limit, or to seize such vessels found there which are

known theret ofore to  have  violate d our la ws w ithout or within

those limits,” then “many offenses against our laws might, to that

extent, be committed with impunity.”  274 U.S. at 520 (Brandeis,

J. concurrin g).3

The same reasoning applies here.  If criminals who v iolate

federal law in th is country, and criminals who violate federal law

applica ble to conduct abroad, could  “escape seizure by departing

from or avoiding” the territory of the United States, those crimi-

nal laws “would b e of little practical effect * * * , and it is most

improbable that Congress intended to leave the avenues of

escape thus u ngua rded.”   274 U .S. at 51 1.  Cert ainly  such limits

on enforcement authority are not “ligh tly to be assumed,” id. at

525 (Brand eis, J., concurrin g), particu larly in view of the Execu-

tive Bran ch’s con stitutional obligation to “take Care that the

Laws be faithfully executed,” and its primacy in matters of

internatio nal relation s.  By re ading  limits on  that B ranch ’s

constitutional authority into a federal statute that does n ot itself

impo se them , the N inth C ircuit ex ceede d the ju dicial fun ction. 

B. The Ninth Circuit’s Decision Hinders Critical International

Law Enforcement Activities

Disputing the significance of the N inth C ircuit’s en  banc d eci-

sion, respondent argues that it does not affect “the authority of

any U.S. agency other than the [DEA].”  Br. in Opp. 3; see id. at

2, 4, 7.  That effort at minimization ignores the DEA’s important

international efforts to combat the flow of drugs into the United

States and international drug cartels.  It was, after all, an effort

to determine the scop e of the DE A’s knowled ge that led the

members  of one such cartel to kidnap, torture, and murder DEA
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4 Respondent likewise errs in repeatedly attempting to dismiss this case as
involving decisions by “ low-level” officials.  Br. in Opp. 2, 3, 4, 5, 12.  A decision
of the DEA Deputy Administrator (a presidential appointee and the number
two person in that agency) cannot be dismissed as “low-level.”  Respondent,
furthermore, nowhere asserts that the result would be different if higher level
authorization had been granted.  The Ninth Circuit majority expressly held
that the DEA lacks statutory authority for arrest outside the United States,
without regard to such authorization, and the statutes at issue here confer no
greater arrest authority on DEA agents when the arrest is approved by the
Attorney General than when it is approved by the DEA’s Deputy Admini-
strator.  See Pet. 23 n.8.   The contrary view, moreover, would require federal
courts to engage in the dubious enterprise of investigating executive decision-
making in the sensitive area of foreign affairs and enforcing judicially
developed distinctions among various federal officers.  

agent Enrique Camarena-Salazar in Mexico.  Those actions

triggered respondent’s arrest and prosecu tion, an d ultim ately

this lawsu it.  The im pact on  the D EA’s  autho rity is itself

sufficien t to justify  this Co urt’s rev iew. 

Respondent, in any ev ent, no wher e disting uishes  the FB I’s

arrest authority, or that of any other law enforcement agency.

Pet. 17, 23-24.  Respon dent thus doe s not dispute that the  Ninth

Circuit  rejected the very analysis adopted by the Justice Depart-

men t’s Office of Lega l Coun sel to up hold  the extraterritorial law

enforcement authority of the FBI.  Pet. 24.  Thus, precisely at

the moment when the international law enforcement activities of

the FBI a nd oth er age ncies ar e mos t critical,  the Ninth  Circuit ’s

decision casts doubt on their legality.4

Respondent’s repeated assertion (Br. in Opp. 1, 2, 3, 7, 15, 16)

that the decision will have little effect on international law

enforcement initiatives, including efforts to preserve national

security and combat terrorism, is largely premised on the option

of military force.  But law enforcement agents, in addition to the

armed forces, a re critica l interna tional la w enf orcem ent too ls

that should  be available to  the Pr esiden t.  See, e.g., Pet. 24  & n.9

(noting seizure  of Mir A imal K asi in Pakistan by F BI agen ts).

The Executive Branch should not be left with an all or nothing

choice, but should have non-military option s that a re mo re likely

to be acceptable to and accepted by foreign countries.  See Pet.
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5 Respondent also asserts that the Executive Branch may employ “extra-
dition requests” or “joint law enforcement efforts” with foreign countries.  Br.
in Opp. 12 n.4.  But that merely illustrates the extraordinary effect of the Ninth
Circuit’s decision.  As this Court has observed, “[s]ome who violate our laws
may live outside our borders under a regime quite different from that which
obtains in this country”—including countries that may have no effective
government at all, or regimes sympathetic to United States interests but
unwilling to engage in enforcement efforts themselves.  Verdugo-Urquidez, 494
U.S. at 275.  Under the Ninth Circuit’s view, criminals hiding in those countries
have a safe harbor from all but the use of military force.  Although respondent
proposes that the Coast Guard effect the seizures, respondent does not assert
that the Coast Guard has the necessary expertise, and cites no statute ex-
pressly authorizing the Coast Guard to operate on dry land inside the territory
of foreign nations, as respondent would require.  Respondent’s proposal,
moreover, would make an arrest’s legality turn on the agency to which it is
charged, and would embroil the federal courts in difficult distinctions among
military, national security, and law enforcement activities.  See Pet. 22 n.6.  

6 Respondent’s related assertion (Br. in Opp. 14-15) that “there are cases
currently in litigation” that more directly “raise” these issues is incorrect.
None of the cited cases concern the ability of law enforcement agencies to seize
criminals abroad.

22, 25-26.5  In delica te ma tters of in ternat ional a ffairs, and

espec ially in the current environment, the Executive must  have

availab le and be able to choose an approach that best balances

foreign policy and law enforcement objectives.6 

C. The Ninth Circuit’s Decision Defies An Express Limit On

Jurisdiction

Finally, respondent nowhere disputes that the Ninth C ircuit,

even as it narrowly construed the Execu tive Branch’s auth ority

to enforc e the la w out side this country, broad ly construed its

own authority to review such extraterritorial conduct under the

FTCA.  Nor does responden t dispute that th e Nin th Circ uit did

so despite the FTCA’s exclusion of “[a]ny claim arising in a

foreign country,” 28 U.S.C. 2680(k)—a limit on a waiver of

sovereign immunity that must be construed strictly in favor of

the United States.  See Pet. 26.

Instead, respondent argues that the Ninth  Circuit ’s decisio n is

correct unde r the ju dicially  developed “headquarters  doctrin e,”

which allows federal courts to offer redress for conduct that
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7 Although respondent cites Richards v. United States, 369 U.S. 1 (1962),
Richards did not concern the foreign country exclusion. The question in
Richards was which State’s laws (including choice of law rules) should apply
to a plane crash in Missouri where the negligence occurred elsewhere.  

takes place in the United States even if the resulting “injuries

occur[]  in foreign countries.”  Br. in Opp. 17-18.  But that doc-

trine has never been adopted b y this Court and, at least as

applied here, robs the exp ress foreign countr y exception  of all

force.7  In this  case, the allegedly tortious conduct, respon dent’s

arrest, took place in Mexico.  The only reason that arrest—the

seizure of an indicted suspect on probable cause—was deemed

“false” and thus actionable was that it took place abroad and not

in the United States.  And, for the same reason, liability began

with respondent’s seizure in Mexico and ended once he moved

across the border into the  United Sta tes.  See Pet. 26, 27-28.

Respondent cites no case for the extraordinary proposition that

the FTC A exc eption  for claim s “arisin g in a foreign  countr y” is

inapp licable  where the allegedly tortious conduct occurs abroad,

where damages accrue only while that conduct continues abroad,

and where the only reason the condu ct is tortious is that it

occurred abroa d.  The  decision  effectiv ely reads the foreign

count ry exc lusion o ut of the  statute .  

Further, as this Court expla ined in  United States v. Spelar, 338

U.S. 217, 221 (1949), one reason Congress enacted the foreign

country exception was to prevent the United States from being

subject “to liabilities depending upon the laws of a foreign

powe r.”  The Ninth  Circuit’s decision thus transg resses both the

literal limits of the foreign country  exception and  its purpose,

since liability is premised on th e arrest’s inconsistency w ith

Mexican law and sovereignty.  Respondent, in addition, does not

dispute that the Ninth Circuit improperly denied federal officers

authority to make citizen arrests on probable cause when acting

without official authority, even though ordinary citizens (who

similar ly act without official authority) can make citizen arrests.

Pet. 28 n.12.  And the court of appeals’ expansive construction of

its own authority under the FT CA (and under the A lien Tort
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8 Because the petition in this case and in No. 03-339 raise one question in
common, together with several exceedingly important and complex questions
concerning distinct statutory regimes, the Court should consider granting both
petitions and setting the cases for consecutive arguments on the same day.  

Statute at issue in Sosa  v. Alvarez-Machain, No. 03-339), placed

that court sq uarely  wher e fede ral courts do not belong—in the

realm  of international politics, adjudicating the propriety of

Executive conduct abroad.8  

Finally, respondent suggests that this case merely involves

“monetary recoveries” or “damages” that will not affect law

enforcement activities.  Br. in Opp. 2, 16; see id. at 19, 20  (deci-

sion does not alter “any policy decision” but “merely requir[es]

that [respondent] be compensated”).  Although this case arises

from a request for damages, the en banc decision expressly holds

that DEA agents act illegally if they engage in law enforcement

activities beyo nd this  Natio n’s bor ders.  That principle cannot

easily  be cab ined to  dam ages a ctions.  Law  enforc eme nt officia ls

charged with faithful execution of the Nation’s laws ought not be

required to choose between exercising their autho rity to protect

this Nation’s citizens from criminals abroad and fidelity to a

federal appe llate cou rt’s en b anc de cision.  T his Court’s cases, in

any even t, recog nize tha t the th reat of d ama ges ac tions w ill

deter individual officers, see Correctional Services Corp. v.

Malesko, 534 U.S. 61, 71 (2001), and the United States should not

be tethered to a pay-as-you-go system for the conduct of law

enforcement and foreign policy, especially when both arrest

authority and the FTCA ’s inapplicability are clear.

*   *   *   *   *

For the foregoing reasons, and those stated in the petition for

a writ of certiorari, the petition should be granted and the

judgment of the court of appeals should be reversed.

Respectfully submitted.

THEODORE B. OLSON

Solicitor General

NOVEMBER  2003


